Section 205 and 208 Mbydel PCA
for Structural Flood Control Projects
14 August 1995

MCODEL PRQIECT COOPERATI ON AGREEMENT
FOR
SECTI ON 205 AND SECTI ON 208
STRUCTURAL FLOOD CONTRCOL PRQIECTS

PRQJECT COOPERATI ON AGREEMENT
BETVEEN
THE DEPARTMENT OF THE ARMY
AND
[FULL NAVE OF NON FEDERAL SPONSCR|
FOR CONSTRUCTI ON OF THE
[ FULL NAME OF PRQJECT]

THI'S AGREEMENT is entered into this day of
, 199 | by and between the DEPARTMENT OF THE ARWY
(hereinafter the "Governnment"), represented by the U S. Arny

Engi neer for the District (hereinafter the "District
Engi neer”) and [ FULL NAME OF NON- FEDERAL SPONSOR] (hereinafter

t he "Non- Federal Sponsor"”) [NOTE USE "NON- FEDERAL SPONSCOR',
"LOCAL SPONSCR', OR "STATE' CONSI STENTLY THROUGHOQUT THE PCA, AS
PREFERRED BY THE SPONSCR] , represented by the [TITLE OF PERSON
SIGNING TH S AGREEMENT]

W TNESSETH, THAT:
[ USE FCR SECTI ON 205 PRQIECT]

VWHEREAS, the [FULL NAME OF THE PRQIECT] at [SPECIFIC
LOCATI ON OF THE PRQIECT, | NCLUDI NG STATE] (hereinafter the
"Project") was approved for construction by [CTE PRQECT
APPROVAL MEMJ pursuant to the authority contained in Section 205
of the Flood Control Act of 1948, as amended, 33 U. S.C 701s;

[ USE FCR SECTI ON 208 PRQIECT]

WHEREAS, the [FULL NAME OF THE PRQJECT] at [SPEC FIC
LOCATI ON OF THE PRQIECT, | NCLUDI NG STATE] (hereinafter the
"Project") was approved for construction by [CTE PRQECT
APPROVAL MEMJ pursuant to the authority contained in Section 208
of the Rivers and Harbors Act of 1954, as anended, 33 U. S. C
701q;

WHEREAS, the Governnent and t he Non- Federal Sponsor desire
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to enter into a Project Cooperation Agreenent for construction of
the Project, as defined in Article I.A of this Agreenent;

WHEREAS, Section 103(a) of the Water Resources Devel opnent
Act of 1986, Public Law 99-662, as anmended, specifies the
cost-sharing requirenents applicable to the Project;

[ USE FCR SECTI ON 205 PRQIECT]

WHEREAS, under Section 205 of the Flood Control Act of
1948, as anended, the Governnent may expend up to $5, 000,000 on a
single flood control project;

[ USE FCR SECTI ON 208 PRQIECT]

WHEREAS, under Section 208 of the R vers and Harbors Act of
1954, as anended, the Governnent nay expend up to $500,000 on a
singl e snagging and clearing for flood control project;

WHEREAS, Section 221 of the Flood Control Act of 1970,
Public Law 91-611, as anended, and Section 103 of the Water
Resour ces Devel opnent Act of 1986, Public Law 99-662, as anended,
provi de that the Secretary of the Arny shall not comrence
construction of any water resources project, or separable el ement
t hereof, until each non-Federal sponsor has entered into a
witten agreenent to furnish its required cooperation for the
proj ect or separable el enent;

[l F THE NON\ FEDERAL SPONSCR |'S ENTI TLED UNDER SECTI ON 103(m) TO A
REDUCTI ON I N I TS COST SHARE, THE FOLLON NG WHEREAS CLAUSE SHOULD
BE MODI FI ED BY DELETING "not" IN THE FIRST LINE.  ADD TI ONALLY,

THE SUBSTANCE OF THE AGREEMENT, ESPECI ALLY ARTICLE ||, MJST ALSO
BE MOD FI ED TO REFLECT THE NON- FEDERAL SPONSCR S ENTI TLEMENT. ]

WHEREAS, the Non-Federal Sponsor does not qualify for a
reducti on of the maxi mum non- Federal cost share pursuant to the
gui del ines that inplenent Section 103(n) of the WAater Resources
Devel opnment Act of 1986, Public Law 99-662, as anended,

WHEREAS, the Governnent and Non- Federal Sponsor have the
full authority and capability to performas hereinafter set forth
and intend to cooperate in cost-sharing and financing of the
construction of the Project in accordance with the ternms of this
Agr eenent .
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NOW THEREFORE, the Governnent and the Non- Federal Sponsor
agree as foll ows:

ARTICLE | - DEFI NI TI ONS AND GENERAL PROVI SI ONS
For purposes of this Agreenent:

A. The term"Project"” shall mean [DESCRI BE THE WORK TO BE
UNDERTAKEN PURSUANT TO TH S AGREEMENT | N DETAI L SUFFI G ENT TO
AVA D ANY CONFUSI ON OVER WHAT IS OR IS NOT | NCLUDED. THE
AGREEMENT MUST REFERENCE THE APPROVED PRQIECT REPCRT, E. G
DETAI LED PRQJECT REPORT AND PRQJECT APPROVAL NMEMORANDUM
SUBSEQUENT APPROVED MODI FI CATI ONS, OR OTHER APPROPRI ATE PRQJECT
DOCUMENT THAT DEFI NES THE SCOPE OF THE " PRQIECT".] as generally
descri bed in the [SPEC FY THE APPROPRI ATE APPROVED PRQIECT
DOCUMENT] , dat ed , 19 and approved by [CHOOSE THE
APPRCPRI ATE ONE:  Assi stant Secretary of the Arny (Cvil Wrks) /
Chi ef of Engi neers / Commander, Di vi sion] on

, 19

[ USE FCR SECTI ON 205 PRQIECT]

B. The term"total project costs" shall nean all costs
incurred by the Non-Federal Sponsor and the Government in
accordance with the terns of this Agreenent directly related to
construction of the Project. Subject to the provisions of this
Agreenent, the termshall include, but is not necessarily limted
to: engi neering and design costs during the preparation of
contract plans and specifications; engineering and design costs
during construction; the costs of investigations to identify the
exi stence and extent of hazardous substances in accordance with
Article XV.A of this Agreenment; costs of historic preservation
activities in accordance with Article XVI11.A of this Agreenent;
actual construction costs, including the costs of alteration,
| onering, raising, or replacenent and attendant renoval of
existing railroad bridges and approaches thereto; supervision and
adm ni stration costs; costs of participation in the Project
Coordi nati on Teamin accordance with Article V of this Agreenent;
costs of contract dispute settlenents or awards; the val ue of
| ands, easenents, rights-of-way, relocations, and suitable borrow
and dredged or excavated material disposal areas for which the
Governnent affords credit in accordance with Article IV of this
Agreenent; and costs of audit in accordance with Article X of
this Agreenent. The term does not include any costs for
operation, maintenance, repair, replacenent, or rehabilitation;
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any costs due to betternents; or any costs of dispute resolution
under Article VII of this Agreenent.

[ USE FCR SECTI ON 208 PRQIECT]

B. The term"total project costs" shall nean all costs
incurred by the Non-Federal Sponsor and the Government in
accordance with the terns of this Agreenent directly related to
construction of the Project. Subject to the provisions of this
Agreenent, the termshall include, but is not necessarily limted
to: all costs in excess of $40,000 for planning, engineering, and
design; the costs of investigations to identify the existence and
extent of hazardous substances in accordance with Article XV.A
of this Agreenment; costs of historic preservation activities in
accordance with Article XVIII1.A of this Agreement; actual
construction costs; supervision and adm nistration costs; costs
of participation in the Project Coordination Teamin accordance
with Article V of this Agreenent; costs of contract dispute
settlenments or awards; the value of |ands, easenents, rights-of-
way, relocations, and suitable borrow and dredged or excavated
mat eri al di sposal areas for which the Governnent affords credit
in accordance with Article IV of this Agreenent; and costs of
audit in accordance with Article X of this Agreenment. The term
does not include any costs for operation, nmintenance, repair,
repl acenent, or rehabilitation; any costs due to betternents; or
any costs of dispute resolution under Article VII of this
Agreenent. The first $40,000 of the costs or planning,
engi neering, and design of the Project shall not be included in
total project costs but shall be the sole responsibility of the
Gover nnent .

C. The term"financial obligation for construction” shal
mean a financial obligation of the Governnent, other than an
obligation pertaining to the provision of |ands, easenents,
ri ghts-of-way, relocations, and borrow and dredged or excavated
mat eri al di sposal areas, that results or would result in a cost
that is or would be included in total project costs.

D. The term "non-Federal proportionate share"” shall nean
the ratio of the Non-Federal Sponsor's total cash contribution
required in accordance with Articles Il.D. 1. and I1.D.3. of this
Agreenment to total financial obligations for construction, as
proj ected by the Governnent.
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E. The term"period of construction"” shall nean the tine
fromthe date the Governnent first notifies the Non-Federa
Sponsor in witing, in accordance with Article VI.B. of this
Agreenent, of the schedul ed date for issuance of the solicitation
for the first construction contract to the date that the District
Engi neer notifies the Non-Federal Sponsor in witing of the
Governnment's determi nation that construction of the Project is
conpl et e.

F. The term "highway" shall nmean any public hi ghway,
roadway, street, or way, including any bridge thereof.
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G The term"relocation"” shall nean providing a
functionally equivalent facility to the owner of an existing
utility, cenetery, highway or other public facility, or railroad
(excluding existing railroad bridges and approaches thereto) when
such action is authorized as between the Non-Federal Sponsor and
the Facility owner in accordance with applicable | egal principles
of just conpensation. Providing a functionally equival ent
facility may take the formof alteration, |owering, raising, or
repl acenent and attendant renoval of the affected facility or
part thereof.

H The term"fiscal year" shall nean one fiscal year of the
Government. The Governnent fiscal year begins on Cctober 1 and
ends on Septenber 30.

|. The term"functional portion of the Project” shall nean
a portion of the Project that is suitable for tender to the Non-
Federal Sponsor to operate and maintain in advance of conpletion
of the entire Project. For a portion of the Project to be
suitable for tender, the District Engineer nust notify the Non-
Federal Sponsor in witing of the Governnment's determ nation that
the portion of the Project is conplete and can function
i ndependently and for a useful purpose, although the bal ance of
the Project is not conplete.

J. The term"betternment” shall nean a change in the design
and construction of an elenment of the Project resulting fromthe
application of standards that the Governnent determ nes exceed
t hose that the Governnent woul d otherw se apply for acconplishing
t he design and construction of that el enent.

ARTI CLE I'l - OBLI GATI ONS OF THE GOVERNMENT AND THE NON- FEDERAL
SPONSOR

A. The Governnent, subject to the availability of funds and
usi ng those funds and funds provided by the Non-Federal Sponsor,
shal | expeditiously construct the Project (including alteration,
| owering, raising, or replacenent and attendant renoval of
exi sting railroad bridges and approaches thereto), applying those
procedures usually applied to Federal projects, pursuant to
Federal |aws, regulations, and policies.

1. The Governnent shall afford the Non-Federal Sponsor
the opportunity to review and conment on the solicitations for
all contracts, including relevant plans and specifications, prior
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to the Governnent's issuance of such solicitations. The
Governnent shall not issue the solicitation for the first
construction contract until the Non-Federal Sponsor has confirned
inwiting its willingness to proceed with the Project. To the
extent possible, the Governnent shall afford the Non-Federal
Sponsor the opportunity to review and conment on all contract
nmodi fi cations, including change orders, prior to the issuance to
the contractor of a Notice to Proceed. 1In any instance where
provi di ng the Non-Federal Sponsor with notification of a contract
nodi fi cation or change order is not possible prior to issuance of
the Notice to Proceed, the Government shall provide such
notification in witing at the earliest date possible. To the
extent possible, the Governnent also shall afford the Non-Federal
Sponsor the opportunity to review and conment on all contract
clainms prior to resolution thereof. The Governnent shal

consider in good faith the comments of the Non-Federal Sponsor,
but the contents of solicitations, award of contracts, execution
of contract nodifications, issuance of change orders, resol ution
of contract clains, and performance of all work on the Project
(whether the work is perforned under contract or by Governnent
personnel ), shall be exclusively within the control of the

Gover nnent .

2. Throughout the period of construction, the District
Engi neer shall furnish the Non-Federal Sponsor with a copy of the
Government's Witten Notice of Acceptance of Conpleted Wrk for
each contract for the Project.

[ I NCLUDE PARAGRAPH 11.A 3. I F THE NO\- FEDERAL SPONSCR DESI RES A
"VOLUNTARY COST CAP. "]

3. Notwi thstandi ng paragraph A 1. of this Article, if,
upon the award of any contract for construction of the Project,
curmul ative financial obligations for construction woul d exceed
$ , the Governnent and the Non-Federal Sponsor
agree to defer award of that contract and all subsequent
contracts for construction of the Project until such tine as the
Government and the Non- Federal Sponsor agree to proceed with
further contract awards for the Project, but in no event shal
the award of contracts be deferred for nore than six nonths. [A
LONGER TI ME MAY BE APPROVED BY THE CH EF OF ENG NEERS. WHATEVER
TIME | S SELECTED SHOULD BE GEARED TO SPONSOR S FUNDI NG CYCLE.

THE OBJECTI VE | S TO AFFORD THE SPONSOR THE OPPORTUNI TY TO OBTAI N
THE ADDED FUNDS. ] Not wi t hst andi ng thi s general provision for
deferral of contract awards, the Governnent, after consultation
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wi th the Non-Federal Sponsor, nay award a contract or contracts
after the Chief of Engineers nakes a witten determ nation that
the award of such contract or contracts nust proceed in order to
conply with law or to protect life or property frominm nent and
substantial harm

B. The Non-Federal Sponsor nmay request the Governnent to
acconplish betternments. Such requests shall be in witing and
shal | describe the betternents requested to be acconplished. |If
the Governnent in its sole discretion elects to acconplish the
requested betternents or any portion thereof, it shall so notify
t he Non- Federal Sponsor in a witing that sets forth any
applicable terns and conditions, which nmust be consistent with
this Agreenent. |In the event of conflict between such a witing
and this Agreenent, this Agreenent shall control. The Non-
Federal Sponsor shall be solely responsible for all costs due to
the requested betternments and shall pay all such costs in
accordance with Article VI.C. of this Agreenent.

C. Wien the District Engineer determ nes that the entire
Project is conplete or that a portion of the Project has becone a
functional portion of the Project, the District Engi neer shall so
notify the Non-Federal Sponsor in witing and furnish the Non-
Federal Sponsor with an Operation, Mintenance, Repair,

Repl acenent, and Rehabilitation Manual (hereinafter the "OVRR&R
Manual ") and with copies of all of the Governnment's Witten

Noti ces of Acceptance of Conpleted Wrk for all contracts for the
Project or the functional portion of the Project that have not
been provided previously. Upon such notification, the Non-
Federal Sponsor shall operate, maintain, repair, replace, and
rehabilitate the entire Project or the functional portion of the
Project in accordance with Article VIIl of this Agreenent.

D. The Non-Federal Sponsor shall contribute a mni mum of 25
percent, but not to exceed 50 percent, of total project costs in
accordance with the provisions of this paragraph.

1. The Non-Federal Sponsor shall provide a cash
contribution equal to 5 percent of total project costs in
accordance with Article VI.B. of this Agreenent.

2. In accordance with Article Ill of this Agreenent,
t he Non- Federal Sponsor shall provide all |ands, easenents,

8



Section 205 and 208 Mbydel PCA
for Structural Flood Control Projects
14 August 1995

ri ghts-of-way, and suitable borrow and dredged or excavated

mat eri al di sposal areas that the Governnment determ nes the Non-
Federal Sponsor nust provide for the construction, operation, and
mai nt enance of the Project, and shall performor ensure
performance of all relocations that the Governnent determ nes to
be necessary for the construction, operation, and mai ntenance of
t he Project.

3. If the Governnment projects that the value of the
Non- Federal Sponsor's contributions under paragraphs D.1. and
D.2. of this Article and Articles V, X, and XV.A of this
Agreenment will be less than 25 percent of total project costs,
t he Non- Federal Sponsor shall provide an additional cash
contribution, in accordance with Article VI.B. of this Agreenent,
in the amount necessary to nmake the Non-Federal Sponsor's total
contribution equal to 25 percent of total project costs.

4. If the Governnent determi nes that the value of the
Non- Federal Sponsor's contributions provi ded under paragraphs
D.2. and D.3. of this Article and Articles V, X, and XV.A. of
this Agreenent has exceeded 45 percent of total project costs,
t he Governnent, subject to the availability of funds, shal
rei nburse the Non-Federal Sponsor for any such value in excess of
45 percent of total project costs. After such a determ nation
the Governnent, in its sole discretion, nmay provide any renaining
Project |ands, easenents, rights-of-way, and suitable borrow and
dredged or excavated material disposal areas and perform any
remai ni ng Project relocations on behalf of the Non-Federal
Sponsor.

E. The Non-Federal Sponsor nmay request the Governnent to
provi de | ands, easenents, rights-of-way, and suitable borrow and
dredged or excavated material disposal areas or perform
rel ocati ons on behal f of the Non-Federal Sponsor. Such requests
shall be in witing and shall describe the services requested to
be perforned. If in its sole discretion the Governnment elects to
performthe requested services or any portion thereof, it shal
so notify the Non-Federal Sponsor in a witing that sets forth
any applicable terns and conditions, which nust be consi stent
with this Agreenent. |In the event of conflict between such a
witing and this Agreenent, this Agreenment shall control. The
Non- Federal Sponsor shall be solely responsible for all costs of
t he requested services and shall pay all such costs in accordance
with Article VI.C. of this Agreenent. Notwi thstanding the
provi sion of |ands, easenents, rights-of-way, and suitable borrow

9



Section 205 and 208 Mbydel PCA
for Structural Flood Control Projects
14 August 1995

and dredged or excavated naterial disposal areas or perfornmance
of relocations by the Governnent, the Non-Federal Sponsor shal

be responsi ble, as between the Governnment and t he Non- Feder al
Sponsor, for the costs of cleanup and response in accordance with
Article XV.C. of this Agreenent.

10
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F. The Governnment shall performa final accounting in
accordance with Article VI.D. of this Agreenent to determ ne the
contributions provided by the Non-Federal Sponsor in accordance
wi th paragraphs B., D., and E. of this Article and Articles V, X
and XV. A of this Agreenent and to determ ne whether the Non-
Federal Sponsor has net its obligations under paragraphs B., D
and E. of this Article.

G The Non- Federal Sponsor shall not use Federal funds to
neet the Non-Federal Sponsor's share of total project costs under
this Agreenent unless the Federal granting agency verifies in
witing that the expenditure of such funds is expressly
aut hori zed by statute.

H.  The Non- Federal Sponsor agrees to participate in and
conply with applicable Federal floodplain nanagenent and fl ood
i Nsurance prograns.

. Not |ess than once each year the Non-Federal Sponsor
shall informaffected interests of the extent of protection
af forded by the Project.

J. The Non-Federal Sponsor shall publicize flood plain
information in the area concerned and shall provide this
information to zoning and other regul atory agencies for their use
in preventing unwi se future developnent in the flood plain and in
adopting such regul ati ons as nay be necessary to prevent unw se
future devel opnent and to ensure conpatibility with protection
| evel s provided by the Project.

ARTI CLE I'l'l - LANDS, RELOCATIONS, DI SPCSAL AREAS, AND PUBLI C LAW
91- 646 COWPLI ANCE

A. The Governnent, after consultation with the Non-Federal
Sponsor, shall determ ne the | ands, easenents, and rights-of-way
required for the construction, operation, and nai ntenance of the
Project, including those required for relocations, borrow
mat eri al s, and dredged or excavated material disposal. The
Government in a tinmely manner shall provide the Non-Federa
Sponsor with general witten descriptions, including nmaps as
appropriate, of the lands, easenents, and rights-of-way that the
Government deterni nes the Non-Federal Sponsor nust provide, in
detail sufficient to enable the Non-Federal Sponsor to fulfill
its obligations under this paragraph, and shall provide the Non-
Federal Sponsor with a witten notice to proceed with acquisition
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of such | ands, easenents, and rights-of-way. Prior to the end of
the period of construction, the Non-Federal Sponsor shall acquire
all lands, easenents, and rights-of-way set forth in such
descriptions. Furthernore, prior to issuance of the solicitation
for each Governnent construction contract, the Non-Federa

Sponsor shall provide the Governnment with authorization for entry
to all lands, easenents, and rights-of-way the Governnent

determ nes the Non-Federal Sponsor nust provide for that

contract. For so long as the Project renains authorized, the
Non- Federal Sponsor shall ensure that |ands, easenents, and

ri ghts-of-way that the Governnent determ nes to be required for

t he operation and nmai ntenance of the Project and that were

provi ded by the Non-Federal Sponsor are retained in public
ownership for uses conpatible with the authorized purposes of the
Proj ect.

B. The Governnent, after consultation with the Non-Federal
Sponsor, shall determ ne the inprovenents required on | ands,
easenments, and rights-of-way to enabl e the proper disposal of
dredged or excavated material associated with the construction,
operation, and mai ntenance of the Project. Such inprovenents may
i nclude, but are not necessarily limted to, retaining dikes,
wast ewei rs, bul kheads, enbanknments, nonitoring features, stilling
basi ns, and de-watering punps and pipes. The Governnment in a
timely manner shall provide the Non-Federal Sponsor with general
witten descriptions of such inprovenents in detail sufficient to
enabl e t he Non-Federal Sponsor to fulfill its obligations under
t hi s paragraph, and shall provide the Non-Federal Sponsor with a
witten notice to proceed with construction of such inprovenents.
Prior to the end of the period of construction, the Non-Federal
Sponsor shall provide all inprovenments set forth in such
descriptions. Furthernore, prior to issuance of the solicitation
for each Governnent construction contract, the Non-Federa
Sponsor shall prepare plans and specifications for all
i mprovenents the Governnment determines to be required for the
proper disposal of dredged or excavated naterial under that
contract, submt such plans and specifications to the Governnent
for approval, and provide such inprovenents in accordance with
t he approved plans and specifications.

C. The Government, after consultation with the Non-Federal
Sponsor, shall determ ne the rel ocations necessary for the
construction, operation, and naintenance of the Project,

i ncludi ng those necessary to enable the renoval of borrow
mat eri al s and the proper disposal of dredged or excavated
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material. The Governnent in a tinmely manner shall provide the
Non- Federal Sponsor with general witten descriptions, including
maps as appropriate, of such relocations in detail sufficient to
enabl e t he Non-Federal Sponsor to fulfill its obligations under

t hi s paragraph, and shall provide the Non-Federal Sponsor with a
witten notice to proceed with such relocations. Prior to the
end of the period of construction, the Non-Federal Sponsor shal
performor ensure the performance of all relocations as set forth
in such descriptions. Furthernore, prior to issuance of the
solicitation for each Governnment construction contract, the Non-
Federal Sponsor shall prepare or ensure the preparation of plans
and specifications for, and performor ensure the performnce of,
all relocations the Governnment determ nes to be necessary for

t hat contract.

D. The Non-Federal Sponsor in a tinely manner shall provide
t he Governnent with such docunents as are sufficient to enable
the Governnent to determine the value of any contribution
provi ded pursuant to paragraph A., B., or C. of this Article.
Upon recei pt of such docunments the Governnent, in accordance with
Article IV of this Agreenent and in a tinmely nmanner, shal
determ ne the val ue of such contribution, include such value in
total project costs, and afford credit for such value toward the
Non- Federal Sponsor's share of total project costs.

E. The Non-Federal Sponsor shall conply with the applicable
provi sions of the Uniform Rel ocati on Assi stance and Real Property
Acqui sition Policies Act of 1970, Public Law 91-646, as anended
by Title IV of the Surface Transportation and Uniform Rel ocati on
Assi stance Act of 1987 (Public Law 100-17), and the Uniform
Regul ations contained in 49 CF. R Part 24, in acquiring |ands,
easenments, and rights-of-way required for the construction,
operation, and mai ntenance of the Project, including those
necessary for relocations, borrow materials, and dredged or
excavated material disposal, and shall informall affected
per sons of applicable benefits, policies, and procedures in
connection with said Act.

ARTICLE IV - CREDIT FOR VALUE OF LANDS, RELOCATI ONS,
AND DI SPOSAL AREAS

A. The Non- Federal Sponsor shall receive credit toward its
share of total project costs for the value of the |ands,
easenments, rights-of-way, and suitable borrow and dredged or
excavated material disposal areas that the Non-Federal Sponsor
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must provide pursuant to Article Ill of this Agreenment, and for
the value of the relocations that the Non-Federal Sponsor nust
performor for which it nmust ensure perfornmance pursuant to
Article I'l'l of this Agreenment. However, the Non-Federal Sponsor
shall not receive credit for the value of any |ands, easenents,
ri ghts-of-way, relocations, or borrow and dredged or excavated
mat eri al di sposal areas that have been provi ded previously as an
item of cooperation for another Federal project. The Non-Federal
Sponsor al so shall not receive credit for the value of | ands,
easenents, rights-of-way, relocations, or borrow and dredged or
excavated material disposal areas to the extent that such itens
are provided using Federal funds unless the Federal granting
agency verifies in witing that such credit is expressly

aut hori zed by statute.

B. For the sole purpose of affording credit in accordance
with this Agreenent, the value of |ands, easenents, and rights-
of -way, including those necessary for relocations, borrow
mat eri al s, and dredged or excavated material disposal, shall be
the fair market value of the real property interests, plus
certain incidental costs of acquiring those interests, as
determ ned in accordance with the provisions of this paragraph.

1. Date of Valuation. The fair market value of | ands,
easenents, or rights-of-way owned by the Non-Federal Sponsor on
the effective date of this Agreenent shall be the fair market
val ue of such real property interests as of the date the Non-
Federal Sponsor provides the Governnent with authorization for
entry thereto. The fair nmarket value of |ands, easenents, or
ri ghts-of-way acquired by the Non-Federal Sponsor after the
effective date of this Agreenent shall be the fair narket val ue
of such real property interests at the tine the interests are
acqui r ed.

2. Ceneral Valuation Procedure. Except as provided in
paragraph B.3. of this Article, the fair market val ue of | ands,
easenents, or rights-of-way shall be determi ned in accordance
wi th paragraph B.2.a. of this Article, unless thereafter a
different amount is deternmined to represent fair nmarket value in
accordance with paragraph B.2.b. of this Article.

a. The Non-Federal Sponsor shall obtain, for each
real property interest, an appraisal that is prepared by a
qgual i fied apprai ser who is acceptable to the Non-Federal Sponsor
and the Governnent. The appraisal must be prepared in accordance
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with the applicable rules of just conpensation, as specified by
the Government. [NOTE SEE DRAFT CHAPTER 12 OF ER 405-1-12

FOR GU DANCE ON THE USE OF FEDERAL VERSUS STATE RULES IN

PREPARI NG AN APPRAI SAL. | The fair market val ue shall be the
anount set forth in the Non-Federal Sponsor's appraisal, if such
apprai sal is approved by the Governnment. 1In the event the

Gover nment does not approve the Non-Federal Sponsor's appraisal,
t he Non- Federal Sponsor may obtain a second appraisal, and the
fair market value shall be the anount set forth in the Non-
Federal Sponsor's second appraisal, if such appraisal is approved
by the Governnment. |In the event the Governnent does not approve
t he Non- Federal Sponsor's second appraisal, or the Non-Federal
Sponsor chooses not to obtain a second appraisal, the Governnent
shal |l obtain an appraisal, and the fair nmarket value shall be the
anount set forth in the Governnent's appraisal, if such appraisal
is approved by the Non-Federal Sponsor. |In the event the Non-
Federal Sponsor does not approve the Governnment's appraisal, the
Government, after consultation with the Non-Federal Sponsor,
shal | consider the Governnent's and t he Non- Federal Sponsor's
apprai sal s and determ ne an anount based thereon, which shall be
deened to be the fair market val ue.

b. Were the anmobunt paid or proposed to be paid
by the Non-Federal Sponsor for the real property interest exceeds
t he amobunt determ ned pursuant to paragraph B.2.a. of this
Article, the Governnent, at the request of the Non-Federal
Sponsor, shall consider all factors relevant to determning fair
mar ket value and, in its sole discretion, after consultation with
t he Non- Federal Sponsor, nay approve in witing an anount greater
t han t he anount determ ned pursuant to paragraph B.2.a. of this
Article, but not to exceed the anpunt actually paid or proposed
to be paid. |If the Governnment approves such an anount, the fair
mar ket val ue shall be the | esser of the approved anobunt or the
anount paid by the Non-Federal Sponsor, but no | ess than the
anount determ ned pursuant to paragraph B.2.a. of this Article.

3. Emnent Dommin Valuation Procedure. For |ands,
easenents, or rights-of-way acquired by em nent domain
proceedings instituted after the effective date of this
Agreenent, the Non-Federal Sponsor shall, prior to instituting
such proceedi ngs, submt to the Governnent notification in
witing of its intent to institute such proceedi ngs and an
apprai sal of the specific real property interests to be acquired
in such proceedings. The Governnent shall have 60 days after
recei pt of such a notice and appraisal within which to review the
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appraisal, if not previously approved by the Governnent in
writing.

a. |If the Governnment previously has approved the
appraisal in witing, or if the Governnent provides witten
approval of, or takes no action on, the appraisal within such 60-
day period, the Non-Federal Sponsor shall use the anbunt set
forth in such appraisal as the estimte of just conpensation for
t he purpose of instituting the em nent domai n proceedi ng.

b. If the Governnment provides witten di sapproval
of the appraisal, including the reasons for disapproval, within
such 60-day period, the Governnent and the Non-Federal Sponsor
shall consult in good faith to pronptly resolve the issues or
areas of disagreenent that are identified in the Government's
witten disapproval. [If, after such good faith consultation, the
Government and the Non- Federal Sponsor agree as to an appropriate
anount, then the Non-Federal Sponsor shall use that anpbunt as the
estimate of just conpensation for the purpose of instituting the
em nent domain proceeding. |If, after such good faith
consul tation, the Government and the Non-Federal Sponsor cannot
agree as to an appropriate anmount, then the Non-Federal Sponsor
may use the anmount set forth in its appraisal as the estinate of
just conpensation for the purpose of instituting the em nent
domai n proceedi ng.

c. For lands, easenents, or rights-of-way
acqui red by em nent domai n proceedings instituted in accordance
Wi th sub-paragraph B.3. of this Article, fair market val ue shal
be either the amobunt of the court award for the real property
interests taken, to the extent the Governnent determ ned such
interests are required for the construction, operation, and
mai nt enance of the Project, or the anmpbunt of any stipul ated
settlement or portion thereof that the Governnent approves in
writing.

4. Incidental Costs. For |ands, easenents, or rights-
of -way acquired by the Non-Federal Sponsor within a five-year
period preceding the effective date of this Agreenent, or at any
time after the effective date of this Agreenent, the value of the
interest shall include the docunmented incidental costs of
acquiring the interest, as determ ned by the Governnent, subject
to an audit in accordance with Article X.C. of this Agreenent to
det erm ne reasonabl eness, allocability, and allowability of
costs. Such incidental costs shall include, but not necessarily
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be limted to, closing and title costs, appraisal costs, survey
costs, attorney's fees, plat naps, and mapping costs, as well as
t he actual anobunts expended for paynent of any Public Law 91-646
rel ocati on assi stance benefits provided in accordance with
Article Il'l.E. of this Agreenent.

C. After consultation with the Non-Federal Sponsor, the
Government shall determ ne the value of relocations in accordance
with the provisions of this paragraph.

1. For a relocation other than a hi ghway, the val ue
shall be only that portion of relocation costs that the
Government deternmines is necessary to provide a functionally
equi valent facility, reduced by depreciation, as applicable, and
by the sal vage val ue of any renoved itens.

2. For a relocation of a highway, the value shall be
only that portion of relocation costs that would be necessary to
acconplish the relocation in accordance with the design standard
that the State of [IDENTIFY APPROPRI ATE STATE] woul d apply under
simlar conditions of geography and traffic | oad, reduced by the
sal vage val ue of any renoved itens.

3. Relocation costs shall include, but not necessarily
be limted to, actual costs of performng the relocation;
pl anni ng, engi neering and desi gn costs; supervision and
adm ni stration costs; and docunented incidental costs associ ated
wi th performance of the relocation, but shall not include any
costs due to betternents, as determ ned by the Governnment, nor
any additional cost of using new material when suitable used
material is available. Relocation costs shall be subject to an
audit in accordance with Article X.C. of this Agreenent to
det erm ne reasonabl eness, allocability, and allowability of
cost s.

D. The value of the inprovenents nmade to | ands, easenents,
and rights-of-way for the proper disposal of dredged or excavated
mat eri al shall be the costs of the inprovenents, as determ ned by
t he Governnent, subject to an audit in accordance with Article
X.C. of this Agreenent to determ ne reasonabl eness, allocability,
and allowability of costs. Such costs shall include, but not
necessarily be limted to, actual costs of providing the
i nprovenents; planning, engineering and design costs; supervision
and adm nistration costs; and docunented incidental costs
associated with providing the inprovenments, but shall not include
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any costs due to betternents, as determ ned by the Governnent.
ARTI CLE V - PRQIECT COCRDI NATI ON TEAM

A. To provide for consistent and effective comrunicati on,
t he Non- Federal Sponsor and the Governnent, not l|ater than 30
days after the effective date of this Agreenent, shall appoint
named senior representatives to a Project Coordination Team
Thereafter, the Project Coordinati on Team shall neet regularly
until the end of the period of construction. The Government's
Proj ect Manager and a counterpart named by the Non-Federal
Sponsor shall co-chair the Project Coordination Team

B. The Governnent's Project Manager and t he Non- Federal
Sponsor's counterpart shall keep the Project Coordination Team
i nformed of the progress of construction and of significant
pendi ng i ssues and actions, and shall seek the views of the
Proj ect Coordination Teamon matters that the Project
Coordi nati on Team general | y over sees.
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C. Until the end of the period of construction, the Project
Coordi nati on Team shall generally oversee the Project, including
i ssues related to design; plans and specifications; scheduling;
real property and relocation requirenents; real property
acqui sition; contract awards and nodifications; contract costs;
the Governnent's cost projections; final inspection of the entire
Project or functional portions of the Project; preparation of the
proposed OVRR&R Manual ; antici pated requirenents and needed
capabilities for performance of operation, maintenance, repair,
repl acenent, and rehabilitation of the Project; and other rel ated
matters.

D. The Project Coordinati on Team nmay make recommendati ons
that it deenms warranted to the District Engineer on matters that
the Project Coordination Team generally oversees, including
suggestions to avoid potential sources of dispute. The
Government in good faith shall consider the recommendati ons of
the Project Coordination Team The Governnent, having the |egal
authority and responsibility for construction of the Project, has
the discretion to accept, reject, or nodify the Project
Coordi nati on Teaml s recomendati ons.

E. The costs of participation in the Project Coordination
Team shal |l be included in total project costs and cost shared in
accordance with the provisions of this Agreenent.

ARTI CLE VI - METHOD OF PAYMENT

[FOR ARTICLE VI USE CPTION | | F CONSTRUCTI ON COF THE " PRQJECT"
WLL BE COVPLETED WTH N ONE FI SCAL YEAR OR | F THE NON- FEDERAL
SPONSCR ELECTS TO PROVIDE I TS SHARE I N ONE LUW SUM  OTHERW SE,
USE GPTION I1.]

CPTI ON |

A.  The Governnent shall maintain current records of
contributions provided by the parties and current projections of
total project costs and costs due to betternents. At |east
guarterly, the Governnent shall provide the Non-Federal Sponsor
with a report setting forth all contributions provided to date
and the current projections of total project costs, of total
costs due to betternents, of the conmponents of total project
costs, of each party's share of total project costs, of the Non-
Federal Sponsor's total cash contributions required in accordance
with Articles Il.B., Il.D., and Il.E. of this Agreenent, and of
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t he non- Federal proportionate share. On the effective date of
this Agreenent, total project costs are projected to be

$ , and the Non-Federal Sponsor's cash contribution
required under Article I1.D. of this Agreenent is projected to be
$ . Such anmpunts are estimates subject to

adj ust ment by the Governnment and are not to be construed as the
total financial responsibilities of the Governnment and the Non-
Federal Sponsor.

B. The Non-Federal Sponsor shall provide the cash
contribution required under Articles I1.D.1. and I1.D. 3. of this
Agreenent in accordance with the foll ow ng provisions: Not |ess
t han [ NUMBER OF DAYS, 30 OR MORE] cal endar days prior to the
schedul ed date for issuance of the solicitation for the first
construction contract, the Governnment shall notify the Non-
Federal Sponsor in witing of such schedul ed date and the funds
t he Governnent determ nes to be required fromthe Non-Federal
Sponsor to neet its projected cash contribution under Articles
I1.D.1. and I11.D.3. of this Agreenent. Not l|ater than such
schedul ed date, the Non-Federal Sponsor shall provide the
Government with the full anmount of the required funds by
delivering a check payable to "FAO USAED, [APPROPRI ATE USACE
DISTRICT] " to the District Engineer. The Governnent shall draw
fromthe funds provided by the Non-Federal Sponsor such suns as
t he Governnent deens necessary to cover: (a) the non-Federal
proportionate share of financial obligations for construction
incurred prior to the commencenent of the period of construction;
and (b) the non-Federal proportionate share of financi al
obligations for construction as they are incurred during the
period of construction. |In the event the Governnent determ nes
t hat the Non-Federal Sponsor nust provide additional funds to
neet the Non-Federal Sponsor's cash contribution, the Governnent
shall notify the Non-Federal Sponsor in witing of the additional
funds required. Wthin [ NORVALLY 60] cal endar days thereafter,

t he Non- Federal Sponsor shall provide the Government with a check
for the full amount of the additional required funds.

[ EXPLANATORY NOTE: | F ADDI TI ONAL FUNDS ARE REQUI RED FROM THE NON
FEDERAL SPONSOR, THEY SHOULD BE REQUESTED | MVEDI ATELY SO THAT THE
NON FEDERAL SPONSCOR W LL MAI NTAIN | TS PROPORTI ONATE SHARE OF

FI NANCI AL OBLI GATI ONS.  FEDERAL FUNDS SHOULD NOT BE USED TO MEET
ANY SHORTFALL | N SPONSOR FUNDS. ]
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CPTION ||

A.  The Governnent shall maintain current records of
contributions provided by the parties and current projections of
total project costs and costs due to betternents. By [SPECIFIC
DATE, BASED ON THE TI M NG OF THE NON FEDERAL SPONSOR S FI SCAL
CYCLE] of each year and at |east quarterly thereafter, the
Government shall provide the Non-Federal Sponsor with a report
setting forth all contributions provided to date and the current
projections of total project costs, of total costs due to
betterments, of the conponents of total project costs, of each
party's share of total project costs, of the Non-Federa
Sponsor's total cash contributions required in accordance with
Articles Il1.B., 1l.D., and Il.E of this Agreenent, of the non-
Federal proportionate share, and of the funds the Governnent
projects to be required fromthe Non-Federal Sponsor for the
upcom ng fiscal year. On the effective date of this Agreenent,
total project costs are projected to be $ , and the
Non- Federal Sponsor's cash contribution required under Article
I1.D. of this Agreenent is projected to be $
[ NOTE: PRQIECTI ONS SHOULD BE | NFLATED THROUGH THE PERI CD COF
CONSTRUCTI ON. ] Such amounts are estimtes subject to adjustnent
by the Governnent and are not to be construed as the total
financial responsibilities of the Governnment and t he Non- Federal
Sponsor.

B. The Non-Federal Sponsor shall provide the cash
contribution required under Articles I1.D.1. and I1.D. 3. of this
Agreenent in accordance with the provisions of this paragraph.

[ARTICLE V1. B. 1. OFFERS THE NON- FEDERAL SPONSCR THREE MECHAN SMV5
FROM VH CH TO CHOGCSE | N DECI DI NG HOW TO PROVI DE | TS CASH

CONTRI BUTI ON TO THE FEDERAL GOVERNMVENT. THE NON- FEDERAL SPONSOR
SHOULD | NDI CATE I TS CHO CE DURI NG THE COURSE OF NEGOTI ATI NG THE
AGREEMENT. THE PCA SHOULD REFLECT ONLY ONE MECHAN SM ]

1. Not less than [ NUMBER OF DAYS, 30 OR MORE] cal endar
days prior to the schedul ed date for issuance of the solicitation
for the first construction contract, the Governnent shall notify
t he Non- Federal Sponsor in witing of such schedul ed date and the
funds the Governnment determnes to be required fromthe Non-
Federal Sponsor to neet the non-Federal proportionate share of
proj ected financial obligations for construction through the
first fiscal year of construction, including the non-Federal
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proportionate share of financial obligations for construction
incurred prior to the commencenent of the period of construction.
Not |ater than such schedul ed date, the Non-Federal Sponsor shal
[ NDI CATE MECHANISM [1] provide the Government with the ful
anmount of the required funds by delivering a check payable to
"FAO, USAED, [APPRCPRI ATE USACE DISTRICT] " to the District
Engineer. [2] verify to the satisfaction of the Governnent that
t he Non- Federal Sponsor has deposited the required funds in an
escrow or other account acceptable to the Governnment, with
interest accruing to the Non-Federal Sponsor. [3] present the
Government with an irrevocable letter of credit acceptable to the
Government for the required funds.]

2. For the second and subsequent fiscal years of
construction, the Governnment shall notify the Non-Federal Sponsor
inwiting, no later than 60 cal endar days prior to the beginning
of that fiscal year, of the funds the Governnment determ nes to be
required fromthe Non-Federal Sponsor to nmeet the non-Federal
proportionate share of projected financial obligations for
construction for that fiscal year. No later than 30 cal endar
days prior to the beginning of the fiscal year, the Non-Federal
Sponsor shall nake the full anpbunt of the required funds for that
fiscal year available to the Governnent through the funding
mechani sm specified in Article VI.B.1. of this Agreenent.

3. The Governnent shall draw fromthe funds provided
by the Non-Federal Sponsor such suns as the Governnent deens
necessary to cover: (a) the non-Federal proportionate share of
financial obligations for construction incurred prior to the
commencenent of the period of construction; and (b) the non-
Federal proportionate share of financial obligations for
construction as they are incurred during the period of
construction.

4. |If at any time during the period of construction
t he Governnent determ nes that additional funds will be needed
fromthe Non-Federal Sponsor to cover the non-Federal
proportionate share of projected financial obligations for
construction for the current fiscal year, the Governnment shal
notify the Non-Federal Sponsor in witing of the additional funds
required, and the Non-Federal Sponsor, no |ater than [ NORVALLY
60] cal endar days fromrecei pt of such notice, shall nake the
addi tional required funds avail abl e through the paynent nmechani sm
specified in Article VI.B. 1. of this Agreenent. [EXPLANATORY
NOTE: | F ADDI TI ONAL FUNDS ARE REQUI RED FROM THE NON FEDERAL
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SPONSCOR, THEY SHOULD BE REQUESTED | MVEDI ATELY SO THAT THE NON-
FEDERAL SPONSCR W LL MAI NTAIN | TS PROPORTI ONATE SHARE OF

FI NANCI AL OGBLI GATI ONS.  FEDERAL FUNDS SHOULD NOT BE USED TO MEET
ANY SHORTFALL | N SPONSOR FUNDS. |

[ I NCLUDE PARAGRAPHS C. AND D. FOR BOTH GPTIONS | AND |1 IN
ARTI CLE M .]
C. In advance of the Governnent incurring any financial
obl i gation associated with additional work under Article Il.B. or

I1.E of this Agreenent, the Non-Federal Sponsor shall [IND CATE
MECHANI SM [ 1] provide the Governnent with the full anount of the
funds required to pay for such additional work by delivering a
check payable to "FAO USAED, [APPROPRI ATE USACE DISTRICT] " to
the District Engineer. [2] verify to the satisfaction of the
Government that the Non- Federal Sponsor has deposited the ful
anount of the funds required to pay for such additional work in
an escrow or other account acceptable to the Governnent, wth

i nterest accruing to the Non-Federal Sponsor.] The Governnent
shall draw fromthe funds provided by the Non-Federal Sponsor
such suns as the Governnent deens necessary to cover the
Governnment's financial obligations for such additional work as
they are incurred. 1In the event the Governnent determ nes that

t he Non- Federal Sponsor nust provide additional funds to neet its
cash contribution, the Governnent shall notify the Non-Federal
Sponsor in witing of the additional funds required. Wthin

[ NORMALLY 30] cal endar days thereafter, the Non-Federal Sponsor
shal |l provide the Government with a check for the full anount of
t he additional required funds.

D. Upon conpletion of the Project or termnation of this
Agreemnent, and upon resolution of all relevant clainms and
appeal s, the Governnment shall conduct a final accounting and
furni sh the Non-Federal Sponsor with the results of the final
accounting. The final accounting shall determ ne total project
costs, each party's contribution provided thereto, and each
party's required share thereof. The final accounting al so shal
determi ne costs due to betternents and the Non-Federal Sponsor's
cash contribution provided pursuant to Article I'l.B. of this
Agr eenent .

1. In the event the final accounting shows that the
total contribution provided by the Non-Federal Sponsor is |ess
than its required share of total project costs plus costs due to
any betternents provided in accordance with Article I1.B. of this
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Agreenent, the Non-Federal Sponsor shall, no later than 90

cal endar days after receipt of witten notice, nake a cash
paynent to the Governnment of whatever sumis required to neet the
Non- Federal Sponsor's required share of total project costs plus
costs due to any betternents provided in accordance with Article
I1.B. of this Agreenent.

2. In the event the final accounting shows that the
total contribution provided by the Non-Federal Sponsor exceeds
its required share of total project costs plus costs due to any
betterments provided in accordance with Article Il.B. of this
Agreenent, the Governnent shall, subject to the availability of
funds, refund the excess to the Non-Federal Sponsor no | ater than
90 cal endar days after the final accounting is conplete; however,
t he Non- Federal Sponsor shall not be entitled to any refund of
the 5 percent cash contribution required pursuant to Article
I1.D. 1. of this Agreenent. |In the event existing funds are not
avai l able to refund the excess to the Non-Federal Sponsor, the
Government shall seek such appropriations as are necessary to
make t he refund.

ARTI CLE VIl - DI SPUTE RESCLUTI ON

As a condition precedent to a party bringing any suit for
breach of this Agreenent, that party nust first notify the other
party in witing of the nature of the purported breach and seek
in good faith to resolve the dispute through negotiation. |If the
parti es cannot resolve the dispute through negotiation, they may
agree to a mutual ly acceptabl e nethod of non-binding alternative
di spute resolution with a qualified third party acceptable to
both parties. The parties shall each pay 50 percent of any costs
for the services provided by such a third party as such costs are
incurred. The existence of a dispute shall not excuse the
parties from performance pursuant to this Agreenent.

ARTI CLE VI'1I - OPERATI ON, MAI NTENANCE, REPAI R, REPLACEMENT,
AND REHABI LI TATI ON ( OVRR&R)

A.  Upon notification in accordance with Article Il.C of
this Agreenent and for so long as the Project remains authorized,
t he Non- Federal Sponsor shall operate, maintain, repair, replace,
and rehabilitate the entire Project or the functional portion of
the Project, at no cost to the Governnent, in a manner conpatible
with the Project's authorized purposes and in accordance with
appl i cabl e Federal and State |aws as provided in Article Xl of
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this Agreenent and specific directions prescribed by the
Government in the OVRR&R Manual and any subsequent anmendnents
t her et o.

B. The Non- Federal Sponsor hereby gives the Governnent a
right to enter, at reasonable tinmes and in a reasonabl e manner,
upon property that the Non-Federal Sponsor owns or controls for
access to the Project for the purpose of inspection and, if
necessary, for the purpose of conpleting, operating, maintaining,
repairing, replacing, or rehabilitating the Project. If an
i nspection shows that the Non-Federal Sponsor for any reason is
failing to performits obligations under this Agreenent, the
Government shall send a witten notice describing the non-
performance to the Non-Federal Sponsor. |f, after 30 cal endar
days fromrecei pt of notice, the Non-Federal Sponsor continues to
fail to perform then the Governnent shall have the right to
enter, at reasonable tines and in a reasonabl e nanner, upon
property that the Non-Federal Sponsor owns or controls for access
to the Project for the purpose of conpleting, operating,
mai ntai ning, repairing, replacing, or rehabilitating the Project.
No conpl eti on, operation, naintenance, repair, replacenent, or
rehabilitation by the Governnment shall operate to relieve the
Non- Federal Sponsor of responsibility to neet the Non-Federal
Sponsor's obligations as set forth in this Agreenment, or to
preclude the Government from pursuing any other renmedy at |aw or
equity to ensure faithful performance pursuant to this Agreenent.

ARTI CLE | X - | NDEWNI FI CATI ON

The Non- Federal Sponsor shall hold and save the Governnent
free fromall damages arising fromthe construction, operation,
mai nt enance, repair, replacenment, and rehabilitation of the
Project and any Project-related betternments, except for damages
due to the fault or negligence of the Governnment or its
contractors.

ARTI CLE X - MAI NTENANCE OF RECORDS AND AUDI T

A. Not later than 60 cal endar days after the effective date
of this Agreenment, the Governnent and t he Non- Federal Sponsor
shal | devel op procedures for keepi ng books, records, docunents,
and ot her evidence pertaining to costs and expenses incurred
pursuant to this Agreenent. These procedures shall incorporate,
and apply as appropriate, the standards for financial nmanagenent
systens set forth in the Uniform Adm nistrative Requirenments for
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Grants and Cooperative Agreenents to State and Local Governnents
at 32 CF.R Section 33.20. The Governnent and the Non- Federal
Sponsor shall maintain such books, records, docunents, and ot her
evi dence in accordance with these procedures and for a m ni mum of
three years after the period of construction and resol ution of

all relevant clainms arising therefrom To the extent permtted
under applicable Federal |aws and regul ati ons, the Governnent and
t he Non- Federal Sponsor shall each allow the other to inspect
such books, docunents, records, and other evidence.

B. Pursuant to 32 C F.R Section 33.26, the Non-Federal
Sponsor is responsible for conplying with the Single Audit Act of
1984, 31 U S.C. Sections 7501-7507, as inplenented by Ofice of
Managenent and Budget (OvVB) Circular No. A-128 and Departnent of
Def ense Directive 7600.10. Upon request of the Non-Federal
Sponsor and to the extent permtted under applicable Federal |aws
and regul ati ons, the Governnent shall provide to the Non-Federal
Sponsor and i ndependent auditors any infornmation necessary to
enabl e an audit of the Non-Federal Sponsor's activities under
this Agreenent. The costs of any non-Federal audits performed in
accordance with this paragraph shall be allocated in accordance
with the provisions of OMB Crculars A-87 and A-128, and such
costs as are allocated to the Project shall be included in total
proj ect costs and cost shared in accordance with the provisions
of this Agreenent.

C. In accordance with 31 U.S.C. Section 7503, the
Government may conduct audits in addition to any audit that the
Non- Federal Sponsor is required to conduct under the Single Audit
Act. Any such Governnent audits shall be conducted in accordance
wi th Governnent Auditing Standards and the cost principles in OVB
Circular No. A-87 and other applicable cost principles and
regul ations. The costs of Governnent audits perforned in
accordance with this paragraph shall be included in total project
costs and cost shared in accordance with the provisions of this
Agr eenent .

ARTI CLE XI - FEDERAL AND STATE LAWS

In the exercise of their respective rights and obligations
under this Agreenent, the Non-Federal Sponsor and the Governnent
agree to conply with all applicable Federal and State | aws and
regul ations, including, but not limted to, Section 601 of the
Cvil Rights Act of 1964, Public Law 88-352 (42 U.S.C. 2000d),
and Departnent of Defense Directive 5500.11 issued pursuant
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thereto, as well as Arny Regul ations 600-7, entitled

"Nondi scrim nation on the Basis of Handicap in Prograns and
Activities Assisted or Conducted by the Departnent of the Arny",
and Section 402 of the Water Resources Devel opnent Act of 1986,
as anmended (33 U.S.C. 701b-12), requiring non-Federal preparation
and i nplementation of flood plain nanagenent pl ans.

ARTI CLE XI'l - RELATIONSH P OF PARTI ES

A. In the exercise of their respective rights and
obl i gati ons under this Agreenent, the Government and the Non-
Federal Sponsor each act in an independent capacity, and neither
is to be considered the officer, agent, or enployee of the other.

B. In the exercise of its rights and obligations under this
Agreenent, neither party shall provide, w thout the consent of
the other party, any contractor with a rel ease that waives or
purports to waive any rights such other party nay have to seek
relief or redress against such contractor either pursuant to any
cause of action that such other party nay have or for violation
of any | aw.

ARTICLE XII1 - OFFICIALS NOT TO BENEFI T
No nmenber of or delegate to the Congress, nor any resident
commi ssioner, shall be adnmitted to any share or part of this
Agreenent, or to any benefit that may arise therefrom

ARTI CLE XI'V - TERM NATI ON OR SUSPENSI ON

A. If at any time the Non-Federal Sponsor fails to fulfil
its obligations under Article II.B., II.D., Il.E, VI, or
XVII1.C of this Agreenent, the Governnent shall termnate this

Agreement or suspend future perfornmance under this Agreenent

unl ess the Assistant Secretary of the Arny (Cvil Wrks)

deternmi nes that continuation of work on the Project is in the
interest of the United States or is necessary in order to satisfy
agreenents with any other non-Federal interests in connection
with the Project.

B. If the Governnent fails to receive annual appropriations
in amounts sufficient to neet Project expenditures for the then-
current or upcom ng fiscal year, the Governnment shall so notify
t he Non- Federal Sponsor in witing, and 60 cal endar days
thereafter either party may el ect without penalty to term nate
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this Agreenent or to suspend future performance under this
Agreenment. In the event that either party elects to suspend
future performance under this Agreenent pursuant to this

par agr aph, such suspension shall remain in effect until such tine
as the Government receives sufficient appropriations or until

ei ther the Governnment or the Non-Federal Sponsor elects to

term nate this Agreenent.

C. In the event that either party elects to termnate this
Agreenment pursuant to this Article or Article XV of this
Agreenent, both parties shall conclude their activities relating
to the Project and proceed to a final accounting in accordance
with Article VI.D. of this Agreenent.

D. Any termnation of this Agreenent or suspension of
future performance under this Agreenent in accordance with this
Article or Article XV of this Agreenent shall not relieve the
parties of liability for any obligation previously incurred. Any
del i nquent paynent shall be charged interest at a rate, to be
determ ned by the Secretary of the Treasury, equal to 150 per
centum of the average bond equival ent rate of the 13-week
Treasury bills auctioned i mediately prior to the date on which
such paynment becane delinquent, or auctioned imediately prior to
t he begi nning of each additional 3-nonth period if the period of
del i nquency exceeds 3 nont hs.

ARTI CLE XV - HAZARDOUS SUBSTANCES

A. After execution of this Agreenent and upon direction by
the District Engineer, the Non-Federal Sponsor shall perform or
cause to be perforned, any investigations for hazardous
substances that the Government or the Non-Federal Sponsor
deternm nes to be necessary to identify the exi stence and extent
of any hazardous substances regul ated under the Conprehensive
Envi ronnment al Response, Conpensation, and Liability Act
(hereinafter "CERCLA"), 42 U S.C Sections 9601-9675, that may
exi st in, on, or under |ands, easenents, and rights-of-way that
t he Governnent determ nes, pursuant to Article Ill of this
Agreenent, to be required for the construction, operation, and
mai nt enance of the Project. However, for |ands that the
Government deternmines to be subject to the navigation servitude,
only the Government shall perform such investigations unless the
Di strict Engi neer provides the Non-Federal Sponsor with prior
specific witten direction, in which case the Non-Federal Sponsor
shal | perform such investigations in accordance with such witten
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direction. Al actual costs incurred by the Non-Federal Sponsor
for such investigations for hazardous substances shall be
included in total project costs and cost shared in accordance
with the provisions of this Agreenent, subject to an audit in
accordance with Article X.C. of this Agreenent to determn ne
reasonabl eness, allocability, and allowability of costs.

B. Inthe event it is discovered through any investigation
for hazardous substances or other neans that hazardous substances
regul ated under CERCLA exist in, on, or under any |ands,
easenments, or rights-of-way that the Governnent determ nes,
pursuant to Article Ill of this Agreenent, to be required for the
construction, operation, and naintenance of the Project, the Non-
Federal Sponsor and the Governnment shall provide pronpt witten
notice to each other, and the Non-Federal Sponsor shall not
proceed with the acquisition of the real property interests until
both parties agree that the Non-Federal Sponsor shoul d proceed.

C. The Governnent and the Non-Federal Sponsor shal
determ ne whether to initiate construction of the Project, or, if
al ready in construction, whether to continue with work on the
Project, suspend future performance under this Agreenent, or
termnate this Agreenment for the conveni ence of the Governnent,
in any case where hazardous substances regul ated under CERCLA are
found to exist in, on, or under any |ands, easenents, or rights-
of -way that the Government determ nes, pursuant to Article Il of
this Agreenent, to be required for the construction, operation,
and mai ntenance of the Project. Should the Governnment and the
Non- Federal Sponsor determine to initiate or continue with
construction after considering any liability that may arise under
CERCLA, the Non-Federal Sponsor shall be responsible, as between
t he Governnent and the Non- Federal Sponsor, for the costs of
cl ean-up and response, to include the costs of any studies and
i nvestigations necessary to deternmi ne an appropriate response to
the contam nation. Such costs shall not be considered a part of
total project costs. |In the event the Non-Federal Sponsor fails
to provide any funds necessary to pay for clean up and response
costs or to otherw se di scharge the Non-Federal Sponsor's
responsi bilities under this paragraph upon direction by the
Government, the Governnment nmay, in its sole discretion, either
term nate this Agreenment for the conveni ence of the Governnent,
suspend future performance under this Agreenent, or continue work
on the Project.

D. The Non-Federal Sponsor and the Governnent shall consult
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wi th each other in accordance with Article V of this Agreenment in
an effort to ensure that responsible parties bear any necessary
cl ean up and response costs as defined in CERCLA. Any deci sion
made pursuant to paragraph C. of this Article shall not relieve
any third party fromany liability that nmay ari se under CERCLA.

E. As between the Governnent and the Non-Federal Sponsor,
t he Non- Federal Sponsor shall be considered the operator of the
Project for purposes of CERCLA liability. To the nmaxi num extent
practicabl e, the Non-Federal Sponsor shall operate, maintain,
repair, replace, and rehabilitate the Project in a nmanner that
will not cause liability to arise under CERCLA

ARTI CLE XVI - NOTI CES

A.  Any notice, request, demand, or other comrunication
required or permtted to be given under this Agreenent shall be
deened to have been duly given if in witing and either delivered
personal ly or by telegramor mailed by first-class, registered,
or certified mail, as foll ows:

If to the Non-Federal Sponsor:
[ FULL ADDRESS]

If to the Government:
[ FULL ADDRESS]

B. A party may change the address to which such
comuni cations are to be directed by giving witten notice to the
other party in the manner provided in this Article.

C. Any notice, request, denmand, or other communi cation nmade
pursuant to this Article shall be deenmed to have been received by
the addressee at the earlier of such tinme as it is actually
recei ved or seven cal endar days after it is nuailed.

ARTI CLE XVI1 - CONFI DENTI ALI TY

To the extent permtted by the | aws governi ng each party,
the parties agree to naintain the confidentiality of exchanged
i nformati on when requested to do so by the providing party.

ARTI CLE XVI11 - H STORI C PRESERVATI ON
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A. The costs of identification, survey and eval uation of
hi storic properties shall be included in total project costs and
cost shared in accordance with the provisions of this Agreenent.

B. As specified in Section 7(a) of Public Law 93-291 (16
U S.C. Section 469c(a)), the costs of mitigation and data
recovery activities associated with historic preservation shal
be borne entirely by the Governnent and shall not be included in
total project costs, up to the statutory limt of one percent of
the total anmount the Governnent is authorized to expend for the
Proj ect.

C. The Governnent shall not incur costs for mtigation and
data recovery that exceed the statutory one percent limt
specified in paragraph B. of this Article unless and until the
Assi stant Secretary of the Arny (G vil Wrks) has wai ved that
[imt in accordance with Section 208(3) of Public Law 96-515 (16
U S.C. Section 469c-2(3)). Any costs of mtigation and data
recovery that exceed the one percent Iimt shall not be included
in total project costs but shall be cost shared between the Non-
Federal Sponsor and the Governnment consistent with the m ni num
non- Federal cost sharing requirenents for the underlying flood
control purpose, as follows: 25 percent borne by the Non-Federal
Sponsor, and 75 percent borne by the Governnent.

ARTI CLE XI X - LI M TATI ON ON GOVERNMENT EXPENDI TURES
[ FOR SECTI ON 205 PRQIECTS]

I n accordance with Section 205 of the Flood Control Act of
1948, as anmended, the Governnent's financial participation in the
Project is limted to $5, 000,000 which shall include all Federal
funds expended by the Governnent for planning, design, and
i npl enentation of the project except for coordination account
funds expended prior to the first work allowance for study
initiation. Notw thstanding any other provision of this
Agreenment, the Non-Federal Sponsor shall be responsible for al
costs in excess of this anount.

[ FOR SECTI ON 208 PRQIECTS]
I n accordance with Section 208 of the R vers and Harbors Act
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of 1954, as anmended, the Governnment's financial participation in
the Project is limted to $500,000 which shall include al

Federal funds expended by the Governnent for planning, design,
and i nplementation of the project. Notw thstandi ng any ot her
provi sion of this Agreenent, the Non-Federal Sponsor shall be
responsi ble for all costs in excess of this anount.

[ I NCLUDE ARTICLE XX ONLY | F THE NON- FEDERAL SPONSCR IS A STATE
AGENCY OR DERIVES | TS FUNDS DI RECTLY FROM STATE LEQ SLATI VE
APPRCPRI ATI ONS AND THE STATE IS LIM TED BY | TS GCONSTI TUTI ON CR BY
STATE STATUTES FROM COW TTI NG FUTURE STATE LEQ SLATI VE
APPRCPRI ATl ONS. ]

ARTI CLE XX - OBLI GATI ONS OF FUTURE APPROPRI ATl ONS
Not hi ng herein shall constitute, nor be deened to

constitute, an obligation of future appropriations by the
[LEA@ SLATURE] of the State of | :

I N WTNESS WHERECF, the parties hereto have executed this
Agreenent, which shall becone effective upon the date it is
signed by the District Engineer.

THE DEPARTMENT OF THE ARMY THE [ FULL NAVE OF NON- FEDERAL
SPONSOR|
BY: [ S| GNATURE] BY: [ S| GNATURE]
[ TYPED NAME] [ TYPED NAME]
[ TI TLE I N FULL] [ TI TLE I N FULL]
DATE: DATE:
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CERTI FI CATE OF AUTHORI TY

I, , do hereby certify that I amthe
principal legal officer of the [FULL NAME OF NON- FEDERAL
SPONSOR] , that the [FULL NAME OF NON-FEDERAL SPONSOR] is a
legally constituted public body with full authority and |egal
capability to performthe terns of the Agreenment between the
Departnment of the Arny and the [FULL NAVE OF NON FEDERAL SPONSCR|
in connection with the [FULL NAME OF "PRQIECT"] , and to pay
damages in accordance with the terns of this Agreenent, if
necessary, in the event of the failure to perform as required by
Section 221 of Public Law 91-611 (42 U.S.C. Section 1962d-5b),
and that the persons who have executed this Agreenent on behal f
of the [FULL NAME OF NON- FEDERAL SPONSOR] have acted within their
statutory authority.

I N WTNESS WHEREOF, | have made and executed this
certification this day of 19

[ SI GNATURE]

[ TYPED NAME]
[TI TLE I N FULL]
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CERTI FI CATI ON REGARDI NG LOBBYI NG

The undersigned certifies, to the best of his or her
know edge and belief that:

(1) No Federal appropriated funds have been paid or will be
pai d, by or on behalf of the undersigned, to any person for
influencing or attenpting to influence an officer or enployee of
any agency, a Menber of Congress, an officer or enpl oyee of
Congress, or an enployee of a Menber of Congress in connection
with the awardi ng of any Federal contract, the nmaking of any
Federal grant, the making of any Federal |oan, the entering into
of any cooperative agreenent, and the extension, continuation,
renewal , amendnent, or nodification of any Federal contract,
grant, |oan, or cooperative agreenent.

(2) If any funds other than Federal appropriated funds have
been paid or will be paid to any person for influencing or
attenpting to influence an officer or enployee of any agency, a
Menber of Congress, an officer or enployee of Congress, or an
enpl oyee of a Menber of Congress in connection with this Federal
contract, grant, loan, or cooperative agreenent, the undersigned
shal |l conplete and submt Standard Form LLL, "Disclosure Formto
Report Lobbying," in accordance with its instructions.

(3) The undersigned shall require that the |anguage of this
certification be included in the award docunents for al
subawards at all tiers (including subcontracts, subgrants, and
contracts under grants, |oans, and cooperative agreenents) and
that all subrecipients shall certify and di scl ose accordingly.

This certification is a material representation of fact upon
whi ch reliance was placed when this transacti on was nade or
entered into. Submssion of this certification is a prerequisite
for making or entering into this transaction inposed by Section
1352, Title 31, U S. Code. Any person who fails to file the
required certification shall be subject to a civil penalty of not
| ess than $10, 000 and not nore than $100,000 for each such
failure.

[ S| GNATURE OF PCA S| GNATORY]
[ TYPED NAME]
[TI TLE I N FULL]

DATE
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